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Computer-assisted document
review, or predictive coding, is
gaining popularity in e-discovery
in federal court cases.
But a panel of judges disagreed

Monday on how soon it could
become part of the Federal Rules
of Civil Procedure.
The four judges served on a

panel at Relativity Fest at the
Palmer House Hilton that
addressed what judges expect
from lawyers when e-discovery
issues arise in cases.
Predictive coding aims to offer

an alternative to basic keyword
searches, which scour documents
for specific words, leading to
hundreds, if not thousands, of
irrelevant bits of information. 
Sorting through data in a more

intelligent way, predictive coding
categorizes and organizes elec-
tronically stored information in a
way that is relevant to the legal e-
discovery process. 
It takes documents reviewed

by subject matter experts and
then uses software that is trained
to recognize patterns of
relevance in that data set. 
U.S. Magistrate Judge Andrew

J. Peck of the Southern District
of New York said as word spreads
on the value and efficiency of
predictive coding, he sees wider
adoption of it. 
Keyword searches are more

expensive, he said, and it’s simply
not feasible to physically look
over every page in a case with
millions of e-mails and other
documents.
“Give it five years or so. It’s

quite possible judges will either
be insisting that parties use
predictive coding or whatever
becomes the next technology
that’s even better,” he said.
If judges don’t mandate it in

the near future, Peck said, they
should at least make it clear that
attorneys won’t be rewarded by
the court for taking a longer time

with hundreds of contract
attorneys doing keyword
searches when a better system
exists.
But U.S. District Judge Xavier

Rodriguez of the Western
District of Texas said five years is
“wishful thinking” given how
slow it takes the judiciary to
adopt new policies.
Predictive coding is definitely

the technology of the future, he
said, but the knowledge gap on
the bench and the bar on the
topic will keep keyword searches
as the preferred method for the
foreseeable future.
“Given how many lawyers have

put their head in the sand on the
whole concept of e-discovery,
predictive coding is still a little
too scary for them, frankly,” he
said. 
U.S. District Judge Nora Barry

Fischer of the Western District of
Pennsylvania said it will take
more motions practice and
opinions to make judges,
attorneys and clients comfortable
with technology-
assisted review. She said the

cost efficiency of it will eventually
prevail, though.
The judges suggested that cost

and time efficiency are two ways
to woo clients and opposing
parties to engage in worthwhile
e-discovery cooperation before a
case even begins.
U.S. Magistrate Judge David J.

Waxse of the District of Kansas
said he is amazed at the number
of discovery disputes he receives
where the parties haven’t even
discussed which issues are in
dispute.
Before doing any discovery, he

said, the issues should be listed.
In some cases, Waxse has told
attorneys to meet again, video
record the conference and either
send him the tape or the
agreement. As a result, Waxse
said he has seen an increase in
cooperation.
When it comes to cooperation

from clients, Rodriguez said he

understands how difficult it can
be for lawyers to persuade clients
to go along with e-discovery
requests from opposing counsel.
Peck suggested showing

clients two budgets, one
including cooperation with the
opposing party, and the second,
larger budget without any coop-
eration.
If one party still feels a request

is overly broad, Peck said,
attorneys who can provide a
solution should tell him what
information they are willing to
offer and, in turn, they will do
better in court. 
When cooperation between the

parties can’t be reached,
Rodriguez said, e-mediators can
be brought in resolve the scope,
form and other issues in a case. 
The Western District of

Pennsylvania has an electronic
discovery special masters
program, Fischer said, where a
special master can be appointed
to help parties mediate e-
discovery issues early in a case so
the court can focus on more
substantive issues.
She said special masters offer

expertise and experience, and the
court’s research has shown that it
helps reduce cost and time in
civil, criminal and bankruptcy
cases. Fischer said she has also
seen sole practitioners and small
practices partnering with larger
firms to help them understand
the e-discovery process.
After the e-discovery issues

have been narrowed down,
Waxse said in some cases, he has
suggested parties collaborate on
hiring one vendor to create a
single database. The costs 
associated with two different
vendors and experts arguing 
over data sets can add up, he
said, so there’s a substantial
savings in having one combined
database.
The judges also briefly touched

on Federal Rule of Evidence 502
(d), which Peck described as
“your get-out-of-jail-free card in

case you inadvertently produce a
privileged document.” 
The order allows a party to

recover a privileged or work-
product document or an elec-
tronic file without inquiry and
without waiving attorney-client
privilege. The order saves time
and helps the bar avoid malprac-
tice claims from clients.
Peck said some attorneys have

expressed concern that
requesting a 502(d) may lead a
judge to limit time for discovery
later on.
He said he adds one sentence

into the order to make sure that
doesn’t happen: “Nothing
contained herein is intended to or
shall serve to limit a party’s right
to conduct a review of
documents, ESI or information
(including metadata) for
relevance, responsiveness and/or
segregation of privileged and/or
protected information before
production.”
McDermott, Will & Emery

LLP partner Geoffrey A. Vance,
who leads the firm’s Discovery &
Dispute Services Center, said he
was pleased to hear the judges
think alike when it comes to e-
discovery and working with
clients.
In the past, clients and many

judges were skeptical about tech-
nology-assisted review. There is
now data to show the cost
savings to clients, Vance said,
and judges are now endorsing
predictive coding.
“As lawyers advising our

clients, we need some consis-
tency, need some precedent to
know how to advise our client on
what the law will be,” he said. “It’s
nice to hear that on the
important points, you need to
cooperate and you can use
computers to help. On those
points, they (judges) are in
agreement.”
Relativity Fest, in its fifth year,

is an annual conference for users
of developer kCura’s Relativity e-
discovery software.
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Judicial advice: E-discovery issues best
to be mediated before coming to court


